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(A) In any such call ta Induce the purchase of any good or service, the seller has obtalned from the recipient of the
call an express agreement, in writing, that

(1) The selier obtained only afier a ciear ana conspicucus WISCIoSUre thal e purpose of e agreement IS 1o auinorize
the seller lo place prerecorded calls to such person;

(Il) The selier obtained without requiring, directly or indirectly, that the agreement be executed as a condition of
purchasing any good or service;

(iif) Evidences the willingness of the recipient of the call to receive calls thal deliver prerecorded messages by or on
behalf of a specific seller; and

(iv) Includes such person's telephone number and signature;®* and

85 For purposes of this Rule, Ihe term “signalure” shall include an electronic or dighal form of signalure, to lhe extent that such
form of signature is recognized as a valld signalure under applicable federal law or slate conlract law.

(B) In any such call to induce the purchase of any good or service, or to induce a charitable contribution from a
member of, or pravious donor to, a non-profit charitable organization on whose behalf lhe call is made, the seller or
telemarketer:

() Allows the lelephone to ring for at least fifteen (15) seconds or four (4) rings before disconnecting an unanswered
call; and

(11) Within two (2) seconds after the completed greeting of the person called, plays a prerecorded message that
promptly provides the disclosures required by §310.4(d) or (e), followed immediately by a disclosure of one or both of the
following:

(A) Inmsmidamlmalcuwdbeansweredhpersonbyamnsumer. that the persan called can use an
automated Inleractive voice and/or keypress-activated opt-out mechanism to assert a Do Not Call request pursuant to
§310.4(b)(1)(Ii)(A) at any time during the message. The mechanism must ;

(1) Automatically add the number called o the seller’s entity-specific Do Not Call list;
(2) Once invoked, immedlately disconnect the call; and
(3) Be available for use at any time during the message; and

(B) In the case of a call that could be answered by an answering machine or volcemall service, that the person called
can use a tol-free telephone number to assert a Do Not Call request pursuant to §310.4(b)(1)(iii)(A). The number provided
must connect directly to an automated interactive voice or keypress-activated opt-out mechanism that

(1) Automatically adda; the number called to the seller’s entity-specific Do Not Call list;

(2) Immediately thereafter dlsco;'mecls the call; and

(3) Is accassible at any time throughout the duration of the lelemarketing campalgn; and

(i) Complies with all other requirements of this part and other applicable federal and state laws.

(C) Any call that complies with all applicable requirements of this paragraph (v) shall not be deemed to violate §310.4
(B)(1)(IV) of this part.

(D) This paragraph (v) shall not apply to any outbound telephone call lhat delivers a prerecorded healthcare message
made by, or on behalf of, a covered enfily or its business assoclate, as those terms are defined in the HIPAA Privacy Rule,
45 CFR 160.103. )

(2) Itis an abusive lelemarketing act or praclice and a violation of this Rule for any person lo sell, rent, lease,
purchase, or use any list established to comply with §310.4(b){1){ill){A), or malntalned by lhe Commission pursuant lo

§310.4(b){1)(ii)(B), for any purpose except compliance with the provisions of this Rule or olherwise to prevent telephone
calls to telephane numbers on such lists.

(3) A seller or telemarkeler will not be liable for violating §310.4(b)(1)(if) and (lij) if it can demonstrate that, as part of
the seller's or telemarketer's routine business practice:

(i) It has establlshed and implemented written procedures to comply with §310.4(b)(1)(iT) and (ili);

(i) Ithas trained its personnel, and any entity assisting in ils compliance, in the procedures eslablished pursuant to
§310.4(b)(3)(1);
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(iii) The seller, or a telemarketer or ancther person acting on behalf of the seller or charitable organization, has
maintained and recorded a list of telephone numbers the seller or charitable organization may not contact, in compliance
with §310.4(b)(1)INAY

(Iv) The seller or a telemarketer uses a process lo prevent telemarketing to any telephone number on any list
established pursuant to §310.4(b)(3)(iii) or 310.4(b)(1)(ili)(B), employing a version of the “do-not-call” registry obtained
from the Commissfon no more than thirty-one (31) days prior to the date any call Is made, and maintalns records
documenting this process;

(v) The sellerora leiamameter or another person acting on behalf of the seller or charitable nrganlzaﬂon, monitors
and enforces compliance with the procedures established pursuant to §310.4(b)(3)(i); and

(vi) Any subsequent call omerwlse violating §310.4(b){1)(i!) or (ill) Is the result of error.
(4) A seller or lelemarketer wili not be liable for violating §310.4(b){1)(iv) if:

() The seller ar telemarketer employs technology that ensures abandonment of no more than three (3) percent of all
calls answered by a person, measurad over the duration of a single calling campaign, if less than 30 days, or separately
over each successive 30-day period or portion thereof that the campaign continues.

(i) The seller or telemarketer, for each lelemarketing call placed, allows the telephone to ring for at least fifteen (15)
seconds or four (4) rings before disconnecting an unanswered call;

(iil) Whenever a sales representativa Is not avallable to speak with the person answering the call within two (2)
seconds after the person's compleled greeting, the seller or telemarketer promplly plays a recorded message that slates

the name and telephone number of the seller on whose behalf the call was placed®®; and

558 This provision does not affect any seller’s or lelemarketer's obligation lo comply with relevant state and federal laws,
Including but not limiled lo lhe TCPA, 47 U.S.C. 227, and 47 CFR parl 64.1200.

(iv] The seller or telamarketer. In accordance with §310.5(b)-(d), retalns records establishing compliance with §310.4
(B)(4)(1)-(1h). .

(c) Calling lime restriclions. Without the prior cansent of a person, Itls an abusive telemarketing act or praclice and a
violation of this Rule for a telemarketer to engage in outbound lelephone calls to a person's residence at any time other
than between 8:00 a.m. and 9:00 p.m. local lime at the called person's location.

(d) Required oral disclosures in the sale of goods or services. It is an abusive lelemarketing act or praclice and a
violation of this Rule for a telemarketer in an outbound telephone call or nternal or external upsell to induce the purchase
of goods or services to fall to disclose truthfully, promptly, and in a clear and conspicuous manner lo the person recelving
the call, the following information:

(1) The identity of the seller;

(2) That the purpose of the call is to sell goods or services;

(3) The nature of the goods or services; and _

(4) That no purchase or payment Is necessary to be able to win a prize or participate in a prize promotion if a prize
promotion is offered and that any purchase or payment will not Increase the person's chances of winning. This disclosure
must be made before or in conjunction with the description of the prize to the person called. If requested by thal person,
the telemarketer must disclose the no-purchase/no-payment entry method for the prize promotion; provided, however,
that, in any Internal upsell for the sale of goods or services, the seller or telemarketer must provide the disclosures listed in

this section only to the extent that the Information In the upsell differs from the disclosures provided in the initial
telemarketing transaction.

(e) Required oral disclosures in charilable solicitations. It is an abuslive telemarketing act or practice and a violation of
this Rule for a telemarketer, In an oulbound lelephone call to induce a charitable contribution, to fail to disclose truthfully,
promptly, and in a clear and consplcuous manner to the person receiving the call, the following information:

(1) The Identity of the charitable organization on behalf of which the request is being made; and
(2) That the purpose of the call is to solicit a charitable contribution.

{75 FR 48516, Aug. 10, 2010, as amended al 76 FR 58716, Sepl. 22, 2011]

t Back to Top

§310.5 Recordkeeping requirements.
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(a) Any seller or telemarketer shall keep, for a period of 24 months from the date the record is produced, the following
records relating to its lelemarketing aclivilies:

(1) All substantially diiferent advertising, brochures, telemarketing scripts, and promotional materials;

{2) The name and last known address of each prize recipient and the prize awarded for prizes that are represented,
directly or by implication, to have a value of $25.00 or more;

(3) The name and last known address of each customer, the goods or services purchased, the date such goods or
services were shipped or provided, and the amount paid by the customer for the goods or services;®’

857 Eor offers of consumer credit products subject to the Truth in Lending Act, 15 U.S.C. 1601 et seq., and Regulation Z, 12 CFR
226, compliance with the recordkeeping requirements under the Truth In Lending Acl, and Regulation Z, shall constitule compliance
with §310.5(a)(3) of this Rule.

(4) The name, any fictitious name used, the last known home address and telephone number, and the job title(s) for
all current and former employees directly involved in telephone sales or solicitations; provided, however, that if the seller
or lelemarketer permits fictitious names to be used by employees, each fictitious name must be traceable to only one
specific employee; and

(5) All verifiable authorizations or records of express informed consent or express agreement required to be provided
or received under this Rule.

(b) A seller or telemarketer may keep the records required by §310.5(a) In any form, and in the same manner, format,
or place as they keep such records In the ordinary course of business. Fallure lo keep all records required by §310.5(a)
shall be a violatlon of this Rule.

(c) The seller and the telemarketer calling on behalf of the seller may, by wrilten agreement, allocate responsibility
between themselves for the recordkeepling required by this Section. When a seller and telemarketer have entered inlo
such an agreement, the terms of that agreement shall govemn, and the seller or lelemarkeler, as the case may be, need
not keep records that duplicate those of the other. If the agreement Is unclear as to who must maintain any required record
(s), orif no such agreement exists, the seller shall be responsible for complying with §§310.5(a)(1)-{3) and (5); the
telemarketer shall be responsible for complying with §310.5(a)(4).

(d) In the event of any dissolution or terminatlon of the seller's or telemarketer's business, the principal of that seller or
telemarketer shall malntain all records as required under this section. In the event of any sale, assignment, or other
chanae In ownership of the seller's or telemarketer's business, the successor business shall maintain all records required
under thls section.

t Back to Top
§310.6 Exemptions.

(a) Solicitations to induce charitable contributions via outbound lelephone calls are not covered by §310.4(b)(1)(ill)(B)
of this Rule.

(b) The following acts or practices are exempt from this Rule:

(1) The sale of pay-per-call services subject to the Commission's Rule entitled “Trade Regulation Rule Pursuant to the
Telephone Disclosure and Dispute Resolution Act of 1992, 16 CFR part 308, provided, however, that this exemption does
not apply to the requirements of §§310.4(a)(1), (a)(7), (b), and (c);

{2) The sale of franchises subject to the Commission's Rule entitled “Disclosure Requirements and Prohibitions
Concerning Franchising,” (“Franchise Rule”) 16 CFR part 436, and the sale of business opportunities subject to the
Commisslon's Rule entitled "Disclosure Requirements and Prohibitions Concerning Business Opportunities,” ("Business
Opportunity Rule®) 16 CFR part 437, provided, however, that this exemption does not apply to the requirements of
§§310.4(a)(1), (a)(7), (b), and (c);

(3) Telephone calls in which the sale of goods or services or charitable solicitation is not completed, and payment or
authorization of payment Is not required, until afier a face-to-face sales or donation presentation by the seller or charitable
organization, provided, however, that this exemption does not apply to the requirements of §§310.4(a)(1), (a)(7), (b), and
(ch

(4) Telephone calls initiated by a customer or donor that are not the result of any solicitation by a seller, charitable
organization, or telemarketer, provided, however, that this exemption does not apply to any instances of upselling Included
in such telephone calls;

(5) Telephone calls initiated by a customer or donor In response to an advertisement through any medium, other than

direct mail solicitation, provided, however, that this exemptlon does not apply to calls initiated by a customer or donor in
response to an advertisement relating to investment opportunities, debt relief services, business opportunities other than
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business arrangements covered by the Franchise Rule or Business Opportunily Rule, or advertisements Involving goods
or services described in §§310.3(a)(1)(vi) or 310.4(a){2}-{4); or to any instances of upselling included in such telephone
calls;

(6) Telephone calls initiated by a customer or donor in response to a direct mall solicitation, including solicltations via
the U.S. Postal Service, facsimile transmission, electronic mali, and other similar methods of delivery in which a solicitation
is directed to specific address{es) or person(s), that clearly, conspicuously, and truthfully discloses all malerial information
listed in §310.3(a)(1) of this Rule, for any goods or services oifered in the direct mail solicitation, and that contains no
material misrepresentation regarding any ltem contained in §310.3(d) of this Rule for any requested charitable
contribution; provided, however, that this exemption does not apply o calls initiated by a customer In response to a direct
mall solicitation relating to prize promotions, investment opportunities, debl rellef services, business opportunities other
than business arrangements covered by the Franchise Rule or Business Opportunity Rule, or goods or services described
In §§310.3(a)(1)(v) or 310.4(a)(2)-(4); or to any instances of upselling included in such telephone calls; and

(7) Telephone calls between a telemarketer and any business, except calls to induce the relzil sale of nondurable
office or cleaning supplies; provided, however, that §310.4(b)(1)(il)(B) and §310.5 of this Rule shall not apply to sellers or
telemarketers of nondurable office or cleaning supplles.

+ Bacl to Top
§310.7 Actions by states and private persons.

(a) Any attorney general or other officer of a state authorized by the state to bring an actlon under the Telemarketing
and Cansumer Fraud and Abuse Prevention Act, and any private person who brings an actlon under that Act, shall serve
written notice of Its action on the Commission, if feasible, prior lo its Initiating an action under this Rule. The notice shall be
sent to the Office of the Director, Bureau of Consumer Protection, Federal Trade Commission, Washington, DC 20580,
and shall include a copy of the state's or privale person’s complaint and any other pleadings to be filed with the court. If
prior notice is not feasible, the slate or private person shall serve the Commission with the required notice immediately
upon inslituting its action.”

(b) Nothing contalned In this Section shall prohibit any attorney general or other authorized state official from
proceeding In state court on the basis of an alleged violation of any civil or criminal statute of such state.

t Back to Top
§310.8 Fee for access to the National Do Not Call Registry.

(a) Itis a violation of this Rule for any seller lo initiate, or cause any telemarketer to initiate, an outbound telephone
call to any person whose ielephone number is within a given area code unless such seller, either directly or through
another person, first has paid the annual fee, required by §310.8(c), for access to telephone numbers within that area
code that are Included in the National Do Not Call Registry maintained by the Commission under §310.4{b)(1)(il)(B);
provided, however, lhat such payment Is not necessary if the seller Initiates, or causes a telemarketer lo inlliate, calls
solely to persons pursuant to §§310.4(b)(1)(ii)(B)(i) or (ii), and the seller does not access the National Do Not Call
Reglstry for any other purpose.

(b) ItIs a violation of this Rule for any telemarketer, on behalf of any seller, o Initiate an outbound lelephone cali to
any person whose telephone number is within a given area code unless that seller, elther directly or through anaother
person, first has pald the annual fee, required by §310.8(c), for access to the telephone numbers within that area code that
are Included In the National Do Not Call Registry; provided, however, that such payment Is not necessary If the seller
Initiates, or causes a telemarketer to Inltiate, calls solely lo persons pursuant to §§310.4(b)(1)(In)(B){I} or (il}, and the seller
does not access the National Do Not Call Registry for any other purpose.

(c) The annual fee, which must be paid by any person prior to obtaining access to the Natlonal Do Not Call Reglstry,
Is $60 for each area code of data accessed, up to a maximum of $16,482; provided, however, that there shall be no
charge lo any person for accessing the first five area codes of dala, and provided further, \hat there shall be no charge o
any person engaging in or causing others to engage in outbound telephone calls to consumers and who Is accessing area
codes of data in the National Do Not Call Registry If the person is permitted lo access, but is not required to access, the
National Do Not Call Registry under this Rule, 47 CFR 64.1200, or any other Federal regulation or law. Any person
accessing the Nalional Do Nol Call Registry may not participate in any arrangement to share the cost of accessing the
registry, Including any arrangement with any telemarketer or service provider lo divide the costs to access the registry
among varlous clients of that telemarketer or service provider.

(d) Each person who pays, either directly or through another person, the annual fee set forth in §310.8(c), each
person excepled under §310.8(c) from paying the annual fee, and each person excepted from paying an annual fee under
§310.4(b)(1)(iil)(B), will be provided a unique account number that wiil allow that person o access lhe registry data for lhe
selecled area codes at any time for the twelve month period beginning on the first day of the month in which the person
paid the fee (“lhe annual period”). To obtain access lo additional area codes of dala during the first six months of the
annual period, each person required to pay the fee under §310.8(c) must first pay $60 for each additional area code of
data not Initially selected. To obtain access to zdditional area codes of data during the second six months of the annual
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period, each person required to pay the fee under §310.8(c) must first pay $30 for each additional area code of data not
Initially selected. The payment of the additional fee will permit the person to access the additional area codes of data for

. the remainder of the annval period,

(e) Access to the National Do Not Call Registry is limited lo lelemarketers, sellers, others engaged In or causing
others to engage in telephone calls to consumers, service providers acting on behalf of such persons, and any
government agency that has law enforcement authority. Prior to accessing the National Do Not Call Reglstry, a person
must provide the identifying Information required by the operator of the registry to collect the fee, and must certify, under
penalty of law, that the person is accessing the reglstry solely to compiy with the provisions of this Rule or to otherwise
prevent telephone calls to telephone numbers on the registry. If the person is accessing the registry on behalf of sellers,
that person also must Identify each of the sellers on whose behalf it is accessing the registry, must provide each seller's
unique account number for access to the nalional reglstry, and must certify, under penalty of law, that the sellers will be
using the information gathered from the registry solely to comply with the provisions of this Rule or otherwise to prevent
lelephone calls to telephone numbers on the registry.

[75 FR 48516, Aug. 10, 2010; 75 FR 51934, Aug. 24, 2010, as amended at 77 FR 51687, Aug. 27, 2012; 78 FR 53643, Aug. 30,
2013; 79 FR 51478, Aug. 29, 2014)

4 Back to Top
§310.9 Severability.

The provisions of lhls Rule are separate and severable from one another. If any provision Is stayed or determined to
be invalid, itls the Commission's intention that the remalining provisions shall continue in effect.
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